JUL ~ 9 1952 


THE RECORD 


OF THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 


VOLUME 6 ae NUMBER 2 
N NANTON # 


Association Activities 49 
Calendar 57 


Anti-Trust—New Frontiers and New Perplexities 59 
by Milton Handler 


Recent Decisions of the United States 
Supreme Court 83 


by Howard C. Buschman, Jr. and Fred N. Fishman 


The Library 89 


FEBRUARY 1951 






















One hundred and twenty-nine years ago, by spe- 
cial act of the legislature, the first trust powers ever 
given in the United States to any corporation 
were granted to City Bank Farmers Trust Company. 


EXECUTOR CUSTODIAN OF SECURITIES 
MANAGEMENT OF INVESTMENTS TRUSTEE 





TRUSTEE UNDER PENSION AND PROFIT 
SHARING PLANS 





TRANSFER AGENT FISCAL AND PAYING AGENT 
REGISTRAR 


TRUSTEE UNDER CORPORATE INDENTURES 





MORTGAGE MANAGEMENT 


City Bank Farmers 
cum wax Lust Company 





Head Office: 22 William Street, New York 
Uptown Office: 640 Fifth Ave. at 51st Street; Brooklyn Office: 181 Montague Street 


Information may be obtained through any branch 
of The National City Bank of New York 





MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





eet 











THE RECORD 
OF THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 





EDITORIAL BOARD 


WHITNEY NoRTH SEYMOUR Pau B. De Witt FREDERICK P. HAAS 
President Executive Secretary Secretary 


THE RECORD is published at the House of the Association, 42 West 44th Street, New York, 18. 





Volume 6 February 1951 Number 2 


Association Activities 


Ar THE first meeting the Special Committee on Legislative Pro- 
cedures, Paul Windels, Chairman, reviewed the final report of 
the New York State Joint Legislative Committee on Legislative 
Methods. The Committee also considered the problem of the 
congestion that occurs at the end of each legislative session; the 
difficulty of keeping the public informed on legislation intro- 
duced in the closing days of the session; the failure of state de- 
partments and commissions to introduce bills early; and ways 
and means of increasing the efficiency of standing committees. 
The Committee will continue to study procedures which have 
been adopted to improve these conditions in Congress and in 
other State Legislatures. Harry W. Jones, Professor of Law, 
Columbia University, is acting as technical consultant to the 
Committee. 


o@o 


THE COMMITTEE on Admiralty, J. Newton Nash, Chairman, has 
the following matters under consideration: revision of Title 46, 
U. S. Code; admissibility of testimony on examination before 
trial in admiralty hearings; the revision of admiralty rules of the 
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Southern and Eastern Districts; foreign ship mortgages, and Gov- 
ernment war risk insurance. 


o@o 


AT THE January Stated Meeting the report of the Committee on 
Federal Legislation, Eduardo Andrade, Chairman, dealing with 
the Internal Security Act of 1950 (McCarran Act) was approved 
and the following resolution adopted: 


RESOLVED, that, without passing upon the desirability 
or undesirability of the substantive provisions of the In- 
ternal Security Act of 1950, this Association approves the 
report, dated December 27, 1950, of its Committee on Fed- 
eral Legislation on that Act. 


Also approved was the report of the Special Committee on the 
Unification of the Courts on calendar delay in the Supreme 
Court. The report pointed out that the backlog in the Supreme 
Court in New York County now stands at nearly 13,000, and the 
tort jury delay at 3 1/4 years. The situation in the other counties 
is comparable. The Special Committee recommended that the 
suggestion made by Governor Dewey in his annual message to the 
Legislature be approved. Governor Dewey’s suggestion, which is 
embodied in a concurrent resolution introduced in the Assembly 
by Assemblyman John R. Brook (A. Int. 61) and in the Senate by 
Senator Pliny W. Williamson (S. Int. 121) is that the Constitution 
be amended so as to authorize the temporary transfer and assign- 
ment of judges in the various courts of New York County from 
those that are up-to-date in their judicial business to those that 
have calendar congestion. This legislation has the approval of 
Mayor Vincent R. Impellitteri, Presiding Justice Peck, Presiding 
Justice Gerald Nolan, many civic groups, and the press. The reso- 
lution approving the recommendation of the Special Committee 
which was adopted unanimously follows: 


RESOLVED that The Association of the Bar of the City of 
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New York recommend urgently to the Legislature and 
people the adoption of Concurrent Resolution, A. Int. 61 
and S. Int. 121, which would amend the Constitution of 
the State so as to permit the Appellate Division to make 
full use of the judicial manpower of the courts in this City. 


At the same meeting the Association approved a recommenda- 
tion by the Association’s Committee on Administrative Law, 
Lloyd K. Garrison, Chairman, presented by Monroe I. Katcher, 
II, for an amendment to Article 78 of the Civil Practice Act. 

Sylvia Jaffin Singer, Chairman of the Committee on the Do- 
mestic Relations Court, presented an interim report dealing with 
the work of her Committee. 


e@Mo 


THE SEVENTY-FIFTH Anniversary Dinner of the Legal Aid Society 
will be held in the Grand Ballroom of the Waldorf-Astoria on 
Friday evening, February 16, at 7:00 p.m. Speakers will be The 
Honorable Learned Hand and Leonard W. Brockington, K.C. 
Reservations may be made by writing to Allen Wardwell, Chair- 
man of the Committee on the 75th Anniversary Year, Legal Aid 
Society, 15 Broad Street, New York 5. 


°e@o 


RECOMMENDATIONS FOR changes in the regulations under the 
State Emergency Housing Rent Law were submitted to Com- 
missioner Joseph D. McGoldrick by the Committee on Real 
Property Law, of which Lewis M. Isaacs, Jr., is the Chairman. 
The recommendations cover procedure for interim rent in- 
creases; the date determining maximum rent; description of 
services required to be maintained by landlord; and the issuance 
of eviction certificates. 
°@o 


THE Forum on “Our Youth and Narcotics” sponsored by the 
Committee on the Domestic Relations Court, Sylvia Jaffin Singer, 
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Chairman, was well attended. Speakers on the forum were Police 
Commissioner Thomas F. Murphy, Dr. Victor H. Vogel, Medical 
Officer in Charge of the United States Public Health Service Hos- 
pital, Lexington, Kentucky, and Harold F. Strong, Chairman of 
the Conference Group on Correctional and Allied Services of the 
Welfare Council of New York City and Executive Director of 
Children’s Village. 
e@o 


‘THE COMMITTEE on Aeronautics, Harper Woodward, Chairman, 
is studying the question of aircraft manufacturers’ product liabil- 
ity. A draft report prepared by a subcommittee, of which Henry 
G. Hotchkiss is chairman, considers basic questions of law in- 
volved in manufacturers’ product liability, product failure, the 
liability of aircraft parts manufacturers, and the insurance aspects 
of liability. 
°o@o 


“ON TRIAL,” the radio and television program produced by the 
American Broadcasting Company in collaboration with the Asso- 
ciation’s Special Committee on Broadcasting, had the following 
expert witnesses on the program during the last month: Robert 
L. Calhoun, George Fielding Eliot, Michael Fry, Frank C. Hil- 
ton, Congressman Jacob K. Javits, John Osborne, Kenneth C. 
Royall, and Hugh C. Wolfe. Judges on these programs were 
Judges Irving Ben Cooper, Charles S. Colden, Francis E. Rivers, 
and Bernard L. Shientag. Subjects discussed on the program were 
price control, the rearmament of Western Germany, the use of 
the atomic bomb, admission of Communist China to the UN. 


°@o 


CHIEF MAGISTRATE John M. Murtagh and Magistrate Phillip B. 
Thurston were guests of the Committee on Criminal Courts, Law 
and Procedure, of which John W. Burke, Jr., is Chairman. The 
Chief Magistrate discussed with the Committee various problems 
connected with the treatment of youthful offenders in the Magis- 
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trate’s Court and also legislative proposals covering the broader 
problem of the youthful offender. 


e@Mo 


ARTHUR FISHER, Acting Register of Copyrights, was the guest at 
the last meeting of the Committee on Copyright, Sydney M. Kaye, 
Chairman. The Committee considered a report by the Chairman 
on recent developments in connection with the meeting of the 
unEsco Committee of Experts on Copyright. Mr. Fisher also dis- 
cussed a study of state copyright legislation now being made by 
the Copyright Office. 
o@o 


THE PUBLISHERS of the law lists and legal directories listed below 
have received from the Committee on Law Lists of the American 
Bar Association, as to the list of lawyers’ names in their 1951 
editions, a certificate of compliance with the Rules and Standards 
as to Law Lists. 


Commercial Law Lists 


A.C. A. List (October, 1950-1951 The Columbia List 
Edition) The Columbia Directory 
Associated Commercial Attorneys Company, Inc. 
List 320 Broadway 
165 Broadway New York City 7 
New York City 6 


The Commercial Bar 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York City 17 


American Lawyers Quarterly 
The American Lawyers Company 
1712 N.B.C. Building 
Cleveland 14, Ohio 


BA how tie C-R-C Attorney Directory 
The B. A. Law List Company The C-R-C Law List Company, 
161 West Wisconsin Avenue Inc. 
Milwaukee 3, Wisconsin 50 Church Street 
New York City 7 
Clearing House Quarterly 
Attorneys National Clearing Forwarders List of Attorneys 
House Co. Forwarders List Company 
1645 Hennepin Avenue 38 South Dearborn Street 


Minneapolis 3, Minnesota Chicago 3, Illinois 
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Commercial Law Lists (Continued) 


The General Bar 
The General Bar, Inc. 
36 West 44th Street 
New York City 18 


International Lawyers Law List 


International Lawyers Company, 


Inc. 
33 West 42nd Street 
New York City 18 


The National List 
The National List, Inc. 
75 West Street 
New York City 6 


Rand McNally List of Bank 

Recommended Attorneys 
Rand McNally & Company 
536 South Clark Street 
Chicago 5, Illinois 


Wright-Holmes Law List 
Wright-Holmes Corporation 
225 West 34th Street 
New York City 1 


Zone Law List 
Zone Law List Publishing 
Company 
315 North Seventh Street 
St. Louis 1, Missouri 


General Law Lists 


American Bank Attorneys 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 


The American Bar 
The James C. Fifield Company 
121 West Franklin 
Minneapolis 4, Minnesota 


The Bar Register 


The Bar Register Company, Inc. 


One Prospect Street 
Summit 1, New Jersey 


Campbell’s List (December 1950— 
1951 Edition) 

Campbell’s List, Inc. 

140 Nassau Street 

New York City 7 


Corporation & Administrative 
Lawyers Directory 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 


The Lawyers’ List 
Law List Publishing Company 
111 Fifth Avenue 
New York City 3 


Russell Law List 
Russell Law List 
527 Fifth Avenue 
New York City 17 


General Legal Directory 


Martindale-Hubbell Law Directory 


Martindale-Hubbell, Inc. 
One Prospect Street 
Summit 1, New Jersey 








Inc. 
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Insurance Law Lists 


Best’s Recommended Insurance The Insurance Bar 

Attorneys The Bar List Publishing Company 
Alfred M. Best Company, Inc. State Bank Building 
75 Fulton Street Evanston, Illinois 
New York City 7 The Underwriters List 

Hine’s Insurance Counsel Underwriters List Publishing 
Hine’s Legal Directory, Inc. Company 
38 South Dearborn Street 519 Main Street 
Chicago 3, Illinois Cincinnati, Ohio 

Probate Law Lists 

Recommended Probate Counsel Sullivan’s Probate Directory 
Central Guarantee Company, Inc. Sullivan’s Probate Directory, Inc. 
141 West Jackson Boulevard 84 Cherry Street 
Chicago 4, Illinois Galesburg, Illinois 


State Legal Directories 


The following state legal directories published by 
The Legal Directories Publishing Company 
5225 Wilshire Boulevard 
Los Angeles 36, California 


Illinois Legal Directory Oklahoma Legal Directory 

Indiana Legal Directory Pacific Coast Legal Directory for 
Iowa Legal Directory States of Arizona, California, 
Kansas Legal Directory Nevada, Oregon and Washington 
Missouri Legal Directory Texas Legal Directory 

Ohio Lega! Directory Wisconsin Legal Directory 


Foreign Law Lists 


Canada Bonded Attorney Canadian Credit Men’s Commercial 
Canada Bonded Attorney & Legal Law and Legal Directory 
Directory, Ltd. Canadian Credit Men’s Trust 
223 Lonsdale Road Association, Ltd. 
Toronto 12, Ontario, Canada 456 Main Street 
Winnipeg, Manitoba, Canada 
Canada Legal Directory Canadian Law List 
Canada Bonded Attorney & Legal Canadian Law List Publishing 
Directory, Ltd. Company 
223 Lonsdale Road 24 Adelaide Street, East 


Toronto 12, Ontario, Canada Toronto, Ontario, Canada 
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Foreign Law Lists (Continued) 


Empire Law List Kime’s International Law Directory 
Butterworth & Co. (Publishers) Kime’s International Law 
Ltd. Directory, Ltd. 
4, 5 & 6 Bell Yard, Temple Bar 50 Carter Lane 
London, W. C. 2, England London, E. C. 4, England 


The International Law List 
L. Corper-Mordaunt & Company 
Pitman House 
Parker Street 
London, W. C. 2, England 
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The Calendar of the Association 


February 1 


February 


or 


February 6 


February 7 


February 8 


February 9 


February 12 


February 13 


February 14 


for February 


(As of January 15, 1951) 


Meeting of Committee on Entertainment 
Meeting of Section on Taxation 


Round Table Conference. Guest—The Honorable 
Charles W. Froessel, Associate Judge of the Court 
of Appeals of the State of New York. 8:15 P.M. 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Professional Ethics 

“On Trial’”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 

Meeting of Section on State and Federal Procedure 

Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 

Meeting of Joint Committee on Lawyers Placement 
Bureau 

Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Labor Law 
Dinner Meeting of Committee on Municipal Affairs 


Meeting of Committee on Public and Bar Relations 


Meeting of Section on Trials and Appeals 


“On Trial’—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Meeting of Special Committee on Broadcasting 
Meeting of Section on Economics of Legal Profession 
Meeting of Committee on State Legislation 


Meeting of Section on Drafting of Legal Instruments 
Meeting of Committee on Foreign Law 
Dinner Meeting of Committee on Insurance Law 
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February 15 


February 19 








February 20 





February 21 









February 26 





February 27 






February 28 
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Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 
Meeting of Section on Trade Regulation 


“Law and the Balance of Power in the Community.” 
Address by James Willard Hurst, Esq., Professor of 
Law, University of Wisconsin. 8:00 P.M.—Buffet 
Supper 6:15 P.M. 

“On Trial’”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 
Round Table Discussion. Auspices Committee on 
Arbitration. 8 P.M. 


“On Trial’—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Dinner Meeting of Committee on Medical Jurispru- 


dence 
Meeting of Committee on State Legislation 


Meeting of Section on Corporations 
Meeting of Library Committee 
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Anti-Trust—New Frontiers 
and New Perplexities 


By MILtTon HANDLER 


I 


For the first time in some years, in presenting my annual review 
of recent Supreme Court anti-trust decisions, I am embarrassed 
by a paucity rather than a wealth of material. The few Supreme 
Court pronouncements on anti-trust during its last term have 
been of limited professional interest. This lull provides a wel- 
come opportunity for appraisal and synthesis. Revolutions in the 
realm of ideas proceed so gradually that their full import is rarely 
apprehended until they are concluded. The lamentations of the 
harried and frustrated practitioner make clear that the revolu- 
tionary dimensions of the new doctrines in the anti-trust field 
have not gone unhonored or unheeded. 

This revolution in ideas has been matched by radical changes 
in the methods, volume and intensity of enforcement. Criminal 
proceedings were a rarity a quarter of a century ago; today they 
are a commonplace. From 1890 to 1925 the total number of anti- 
trust proceedings instituted by the government aggregated 293, 
or an average of about 8 cases a year. From 1925, to date the num- 
ber is 771. Most of these litigations were commenced after 1938, 
the total for the period from 1938 to date being 636, or an annual 
average of close to 50. The expenditure for anti-trust enforce- 





Editor’s Note: Mr. Handler, the Chairman of the Association’s Committee on Trade 
Regulation and Trade-Marks, is Professor of Law at Columbia University. Mr. 
Handler was formerly General Counsel of the National Labor Board and has 
served as a Special Assistant to the Attorney General of the United States, and is 
the author of many books and articles relating to labor law and government and 
business. The lecture published here was delivered at the House of the Association 
under the auspices of the Committee on Post-Admission Legal Education, of 
which Ralph M. Carson is the Chairman. 
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ment in 1925 was less than $200,000. The comparable figure for 
1950 is about $334 million. In light of this statistical evidence 
and the personal experiences of all of us, no one would have the 
temerity to suggest today that the Sherman Act, like national 
prohibition, is incapable of enforcement or that it is but a moral 
symbol for picturesque and futile political crusades.’ 

Anti-trust is no longer of concern only to the big corporation 
doing a nationwide business. Local arrangements having a slight 
impact on interstate commerce have been brought within the 
constantly expanding area of federal regulation. Even small busi- 
ness has been embroiled in anti-trust litigation. Industries that 
had been regarded as immune from anti-trust attack have been 
appended to the honor roll which now includes the practice of 
medicine, the gathering of news, insurance, real estate broker- 
age, mortgage lending, and investment banking. Anti-trust has 
thus become ubiquitous and few trades are beyond its reach. 

Probably the most striking change in anti-trust jurisprudence 
has been the conversion of the Sherman Act from a negative to 
a positive instrument of business regulation. Under the old re. 


gime, obedience to the statutory command required only that 
one refrain from such overt acts of collusion as price-fixing, pro- 
duction control, or division of markets. Under the new dispensa- 
tion, there is added the affirmative obligation to compete actively 
and vigorously. The categorical imperative thus becomes “thou 
shalt compete” rather than “thou shalt not restrain competition.” 


*“The antitrust laws remain as a most important symbol. Whenever anyone 
demanded practical regulation, they formed an effective moral obstacle, since all 
the liberals would answer with a demand that the antitrust laws be enforced. 
Men like Senator Borah founded political careers on the continuance of such 
crusades, which were entirely futile but enormously picturesque, and which paid 
big dividends in terms of personal prestige. And, of course, people like Borah were 
sincere in thinking that the moral answer was also the practical answer. Thus, by 
virtue of the very crusade against them, the great corporations grew bigger and 
bigger, and more and more respectable. This is not an attack on the process. It 
was an inevitable one in such an intellectual and moral atmosphere. It allowed 
the organizing ability of the American people to develop.” Thurman Arnold, Folk- 
lore of Capitalism, 217 (1937). 
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You will properly ask whether there is any evidence to support 
this remarkable proposition. I must answer that no authoritative 
and explicit articulation is to be found in the opinions of the Su- 
preme Court. But I believe we miss the full significance of the 
doctrine of conscious parallelism if we fail to perceive that it is 
primarily a device to compel competition in the so-called con- 
centrated industries. Furthermore, the plain purpose of the re- 
peated prayer for divestiture and other types of far-reaching 
relief, as well as the insistence upon affirmative provisions in con- 
sent decrees, is the activation of competition as well as the re- 
moval of restraints. The facts in modern litigation are no longer 
canalized into traditional anti-trust concepts. Instead, the opera- 
tions of an industry over a period of many years are minutely dis- 
sected, the court being called upon to determine whether the 
structure and behavior of the industry are compatible with the 
precepts of a competitive order. These separate strands are rapidly 
being woven into a fabric of affirmative as well as negative 
obligations. 

I propose tonight to consider with you the practical rather 
than the philosophical implications of these inarticulate major 
premises. Whether they are economically and socially wise or un- 
wise, they must be reckoned with. I hasten to remind you that 
these doctrines are still in the formative stage—their contours 
are fluid and malleable—they have not yet crystallized into pre- 
cise and definitive rules. Hence it would be just as ill-considered 
to exaggerate their significance as it would be to ignore them 
completely. 


II 


What exactly is the doctrine of conscious parallelism? 

Probably no two lawyers would agree on the definition or 
scope of this elusive principle. Its genesis is to be found in the 
recognition by both enforcing officials and the courts of the in- 
adequacy of the traditional definition of conspiracy. 
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To Chief Justices Taft’ and Hughes’ a conspiracy meant a com. 
bination of two or more persons to accomplish an unlawful end 
by lawful means or a lawful end by unlawful means. Combina. 
tion was defined as a concert of action importing some element of 
agreement or understanding. The necessity for establishing an 
actual agreement or tacit understanding put a heavy burden upon 
the prosecution. A uniform price established by agreement has 
long been held unlawful. Price uniformity if achieved without 
agreement was believed to be legally immune. The same eco- 
nomic consequences however flow from price rigidity whether 
produced by concerted action or some other cause. ‘The most seri- 
ous loophole in our anti-trust laws was their inapplicability to 
those industries in which the absence of competition could not be 
attributed to any underlying or provable understanding. These 
were the very industries in which the maximum decline of com- 
petition had occurred.* 

We can best understand the need for broadening the concept 
of conspiracy if we put ourselves in the position of the prosecv- 
tion in a government proceeding or the plaintiff in a treble 
damage action. 

Let us consider a few typical cases. 

1. The plaintiff erects a beautiful motion picture theatre on 
the main street of his town. The theatre has a larger capacity and 
better location than any other competing house. The credit stan¢- 
ing of the owner is excellent. He endeavors to purchase film from 
each of the major producers and is either denied all film or is 
offered an inferior subsequent run. The action of each seller is 
identical. The inability of the plaintiff to obtain film causes him 
serious injury. 

2. For years the price level in an industry has been rigid. Sell- 
ers have persistently, continuously and without deviation quoted 


* Taft, J. in U. S. v. Addyston Pipe & Steel Co., 85 Fed. 271, 293 (C.C.A. 6th, 
1898). 

* Dissenting opinion in Apex Hosiery Co. v. Leader, 310 U. S. 469, 516 (1940). 

* Burns, Decline of Competition (1936). 
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identical prices. We assume for present purposes that the price 
level is higher than would obtain under conditions of active 
price com petition. 

3. A familiar variation of the previous case is the addition of 
price leadership to price uniformity. 

In U.S. v. International Harvester Co.,' the Court stated: 


“.,. the fact that competitors may see proper, in the ex- 
ercise of their own judgment, to follow the prices of an- 
other manufacturer, does not establish any suppression of 
competition or show any sinister domination.” 


To overcome this serious shortcoming in anti-trust doctrine, 
Mr. Justice Stone in the Interstate Circuit case® asserted that an 
agreement is not a prerequisite to an unlawful conspiracy. “It is 
elementary,” he writes, “that an unlawful conspiracy may be and 
often is formed without simultaneous action or agreement on 
the part of the conspirators. . .. Acceptance by competitors, with- 
out previous agreement, of an invitation to participate in a plan, 
the necessary consequence of which, if carried out, is restraint of 
interstate commerce, is sufficie1:t to establish an unlawful con- 
spiracy under the Sherman Act.” 

This dictum is the foundation and source of the conscious 
parallelism rule. The principle has been embroidered and ex- 
tended in later cases." The admonition of Mr. Justice Jackson, 
made in another connection, that “the modern crime of con- 


spiracy is so vague that it almost defies definition,’” is clearly 
pertinent. 


°U.S. v. International Harvester Co., 274 U. S. 693, 708—709 (1927). 

* Interstate Circuit v. U. S., 306 U. S. 208, 227 (1939). 

*U. S. v. Paramount Pictures, Inc., 334 U. S. 131, 142, 161 (1948); U. S. v. U.S. 
Gypsum Co., 333 U. S. 364, 393-4, 401 (1948); U.S. v. Line Material Co., 333 U. S. 
287, 315 (1948); F.T.C. v. Cement Institute, 333 U. S. 683, 716 (ftnte 17) (1948); 
Triangle Conduit & Cable Co. v. F.T.C., 168 F. (2d) 175 (C.C.A. 7th, 1948), aff'd 
per cur. sub nom. Clayton Mark & Co. v. F.T.C., 336 U. S. 956 (1949); Kittelle and 
Lamb, The Implied Conspiracy Doctrine and Delivered Pricing, 15 Law & Cont. 
Prob. 227 (1950). 

*Krulewitch v. U. S., 336 U. S. 440, 446 (1949). 
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There have been various schools of thought as to how the eco- 
nomic phenomenon of conscious similarity of business action 
should be treated. The contention is often made that uniformity 
is entitled to no probative weight since it is an ambiguous fact 
consistent both with the presence of collusion and the existence 
of competition. Some have argued that uniformity of business 
behavior must, at the very least, be regarded as some proof of con- 
spiracy. Others have gone further. Continuous and persistent uni- 
formity should be deemed prima facie evidence of collusion, the 
burden of going forward shifting to the defendant who possesses 
all the facts. Under this view the substantive requirement of 
agreement or tacit understanding remains unchanged. For con- 
venience of proof, however, and only as a procedural device, the 
burden of explanation is put upon the defendants. 

The doctrine of conscious parallelism however has substantive 
as well as procedural significance. Some commentators interpret 
recent decisions as holding that price uniformity is not merely 
prima facie evidence of collusion, but is itself conclusive proof 
of an anti-trust violation. This dim view makes the rule utterly 
unworkable and can lead to great injustice. 

Let us consider the dilemma in which a seller finds himself by 
virtue of the recent basing point rulings. In conformity with his 
understanding of these decisions, he sells f.0.b. plant only. His 
competitors do likewise. Each inevitably knows of the other’s ac- 
tion. Can it be said that an f.o.b. method of selling or an agree- 
ment to divide markets has been collusively fastened upon the 
industry? 

Or, a manufacturer quotes an f.o.b. plant price. To meet the 
competition of sellers in other geographical markets, he absorbs 
freight sufficiently to enable him to meet their prices. Other 
sellers acting independently do likewise. As a result a multiple 
basing point system comes into existence. Is there a violation of 
the Sherman Act? 

If the answer to these questions is in the affirmative, whatever 
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is done by one seller becomes conspiratorial action the moment 
others do likewise. Such a strange and anomolous result is plainly 
repugnant to common sense. I can well understand why the au- 
thors of the invaluable New York State Bar Association Memo- 
randum on the Anti-Trust Laws assert that “there is no conten- 
tion that creates graver uncertainty and sense of helpless 
insecurity among business men than that conscious similarity is 
in itself unlawful.” (p. 50). 

Confusion is courted if we treat all forms of uniformity on a 
parity or if we accept uncritically the radiations from the broad 
language in the cases without regard to the facts to which they 
were addressed. 


First, the government to my knowledge has never contended 
that sellers may not match another’s price cut even though this 
may lead to price uniformity. 

Second, numerous business practices though uniformly pur- 
sued actually promote competition and hence are clearly lawful. 
Examples are uniform accounting methods or standardization of 
products. Of course even the most innocuous procedures can be 


perverted to unlawful use but their condemnation will not rest 
on the naked element of uniformity. 

Third, momentary or sporadic price uniformity inevitably 
occurs under optimum competitive conditions where products 
are standardized and undifferentiated. Prices may vary from day 
to day or hour to hour on a commodity exchange but there will 
always be periods during which prices do not fluctuate. 

Fourth, rational beings necessarily react the same way to com- 
mon stimuli. People wear raincoats or use umbrellas in a rain- 
storm. Human behavior is no different in the domain of eco- 
nomics. Every prudent seller will deny credit to a bad risk. 

Fifth, continuous, persistent and prolonged price uniformity 
stands on a different footing. One need not be psychotic in his 
skepticism to suspect collusion where prices are identical for 
years both on the rise and on the decline. These suspicions are 
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fortified where there is price leadership which is undeviatingly 
followed. As Justice Stone expressed it in the Interstate Circuit 
case:* 


“It taxes credulity to believe that the several distributors 
would, in the circumstances, have accepted and put into 
operation with substantial unanimity such far-reaching 
changes in their business methods without some under- 
standing that all were to join, and we reject as beyond the 
range of probability that it was the result of mere 
chance.” 


It should be noted parenthetically that it is only in industries 
where products are standardized and the number of sellers is 
limited that conscious parallelism becomes a serious problem, 
since only in such industries is price uniformity likely to be 
prolonged. 

Price making is a flexible process. In the long run the move- 
ment of prices will be influenced by external economic forces. 
Explanation is clearly called for where prices in one industry 
run counter to the general trend whether inflationary or defla- 
tionary. Theoretically, under conditions of free competition, the 
market price will be set by the most efficient producer. That price 
must be met at the pain of survival. Whatever jockeying may 
occur at the time of a price change, no matter how diverse the 
prices of various sellers may initially be, they will inevitably 
stabilize at some level and tend to be uniform until the next 
change occurs. Each seller will gauge the extent of the increase 
or reduction in terms of his own costs and his estimate of what 
the traffic will bear. It is obviously one thing for the pace-maker 
to be the most efficient concern; it is quite another for the indus 
try in its pricing methods to hold an umbrella over the high cost, 
marginal producers. 

In short, a blanket denunciation of uniformity is just as un- 


* Interstate Circuit v. U. S., 306 U. S. 208, 223 (1939). 
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tenable as the stubborn rejection of the permissive inferences 
that may be drawn from that fact. There is a middle ground. 
Momentary and transitory uniformity is entitled to no probative 
weight. Prolonged, continuous and persistent uniformity or stud- 
ied consistent minor variation give rise to a prima facie presump- 
tion of wrongdoing. The defendants must come forward with an 
adequate and convincing explanation. While perhaps an actual 
agreement or understanding need not be the sine qua non of a 
conspiracy, something more than mere conscious similarity must 
be required. It is not easy to define with precision what that addi- 
tional element is. An epithet such as collusion is not very mean- 
ingful. The traditional notion of a conspiracy as a partnership 
in crime is suggestive but hardly a yardstick by which the affairs 
of men can be measured or advice given by lawyers to clients. 
The essential issue is whether the conduct challenged can fairly 
be said by the trier of the facts to constitute joint as distinguished 
from independent action. What this in reality means is that a 
common understanding remains a basic ingredient of conspiracy, 
but in a watered-down and attenuated form. 

The best that can be said for the compromise I am suggesting 
is that it is preferable to either extreme. This middle course 
neither emasculates anti-trust nor makes it inadministrable. That 
itraises serious problems for the business man will not be denied. 
It is small comfort to be told that uncertainty is inevitable wher- 
ever legality depends upon the facts and the shifting tides of pub- 
lic opinion. But in view of the pervasive uncertainty and in the 
interests of fairness, the changed concept of conspiracy should be 
applied in equity proceedings only. As a matter of administrative 
policy on the part of the Department of Justice, criminal prosecu- 
tions ought not to be instituted except where the classic elements 
of a criminal conspiracy are present. 

There is an additional reason for confining the new version 
of conspiracy to equity suits. If the purpose of current anti-trust 
enforcement is to activate competition, greater guidance must be 
provided than the mere admonition to compete. It is a counsel 
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of perfection to tell business men that they must engage in active 
and vigorous competition. What is the competitive norm? How 
is it to be defined? What is the content of this affirmative obliga- 
tion? Does it vary industry by industry? It is unthinkable to pun- 
ish people criminally if their efforts fall short of the undisclosed 
demands of the prosecution. 

However strenuously one may resist governmental prayers for 
affirmative relief, either after adjudication or during the process 
of negotiating a consent decree, at least once the decree is settled 
one will or should know what is required of him. But prior to the 
entry of a decree, a general and unparticularized obligation af- 
firmatively to compete presents a perplexing and almost insuper- 
able problem of compliance. Only in an equity suit can this duty 
be defined and implemented. 


III 


Whether the doctrine of conscious parallelism is ameliorated, 
affirmed or abandoned, it is important to note the current shift 
of emphasis from the trial of an alleged violation to the formula- 
tion of an effective decree. 

The initiation of an anti-trust suit has generally been heralded 
by the blare of trumpets. It has been customary for trials to be of 
gargantuan length. The conclusion was not infrequently anti- 
climactic. Litigations have terminated in the imposition of rela- 
tively small fines or the entry of a decree which left the status quo 
essentially unaltered. The Aluminum case,” in the courts for 
decades, is a familiar instance. 

The government though proving violation to the hilt has 
often failed to lay any adequate factual foundation for the drastic 
relief it has sought. We can however anticipate that this condition 
will not always obtain and that the most hotly contested issue— 
indeed the main issue in many cases—will relate to the form of 


U.S. v. Aluminum Co. of America, 148 F. (2d) 416 (C.C.A. 2d, 1945); 91 F. 
Supp. 333 (S.D. N. Y., 1950). 
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relief. Hence both the prosecution and the defense will have to 
shape their proofs with the ultimate decree in mind. 

Whether we like it or not, the decisions of the past decade have 
set the stage for comprehensive control of industry by judicial 
edict. Vast power resides in the trial court with the Supreme 
Court reserving to itself an extensive review to assure the entry 
of a satisfactory decree. We have here a marriage of law and eco- 
nomics. Perhaps courts are ill-equipped to discharge these heavy 
responsibilities; perhaps they should never have been assumed. 
Perhaps greater use should be made of the Federal Trade Com- 
mission as intended by Congress in the 1914 anti-trust revision.” 
That is beside the point. The inescapable fact is that the courts 
are in the business of regulating industry and it becomes the 
task of the bar to help them exercise this function wisely. The 
social performance of an industry while no justification for a 
violation of law becomes relevant in determining the scope and 
content of the decree. The practical importance of this fact must 
not be disregarded.” 

In ths connection attention should be called to the practice of 
the Department for more than a decade to invoke the monopoly 
provisions of the statute to restraint of trade situations. It is now 
customary for anti-trust indictments to be in four identical 
counts. The same course of conduct is assailed as a conspiracy in 
restraint of trade, a conspiracy to monopolize, an attempt to 
monopolize and monopolization. This pattern of enforcement 
if followed in other fields constitutes a serious threat to civil 
liberty since it opens the door to multiple or repeated prosecu- 
tions for the same essential offense. The courts have not been 
fully alive to this danger.” The procedure of multiple counts has 
two objects. It enlarges the amount of fines that may be collected. 





* Federal Trade Commission Act, §7, 38 Stat. 722 (1914), 15 U.S.C.A. §47. 

Cf. Mason, The Current Status of the Monopoly Problem in the United States, 
62 Harv. L. Rev. 1265 (1949). 

8 American Tobacco Co. v. U. S., 328 U. S. 781, 787-789 (1946); U.S. v. A.B. Dick 
Co., C.C.H. Trade Reg. Serv., Par. 57,541 (N.D. Ohio, 1947); U.S. v. The Metro- 
politan Leather & Findings Ass’n, 82 F. Supp. 449 (S.D. N.Y., 1949). 
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The purpose of charging a violation of both sections of the sta- 
tute in an equity suit is to bolster the prayer for dissolution. A 
better psychological environment is created for divestiture if 
there is a finding of monopoly as well as restraint of trade. 

Over sixty years a vast jurisprudence has been compiled on the 
meaning of restraint of trade. Monopolization was not defined at 
the common law. It hitherto has not been important except in 
merger and consolidation cases to set any fixed boundaries for 
this unruly concept. Perplexing and interesting questions of law 
are raised when restraints of trade are challenged under section g. 
Thus far, these questions have not received detailed judicial at- 
tention since they appeared to be of academic interest only. If 
divestiture is confined to monopoly situations, or if the full vigor 
of the constitutional prohibition against multiple punishment 
is applied to anti-trust crimes, we can anticipate that the monop- 
oly provisions of the law will receive increased attention of the 
bench and bar. 

The government increasingly seeks divestiture in equity suits. 
It has not been very successful in its demands thus far. Dissolu- 
tion has not been ordered in the absence of a showing that the 
ownership of the property or business sought to be divorced con- 
travenes the anti-trust laws or that the property has been acquired 
or used to destroy competition and hence is directly involved in 
the violation. An illegal contract may be canceled; an unlawful 
association dissolved; patents illegally used may be dedicated or 
compulsory licensing decreed; a business illegally acquired and 
fused with other companies may be ordered sold. But may di- 
vestiture be commanded for extrinsic violations such as price fix- 
ing where the ownership of the accused property has played no 
part in the violation and is sought only as an ancillary remedy 
to recreate and activate competitive conditions and prevent 
further violations of the law? This remains an open question.” 


4 Cf. U. S. v. National Lead Co., 332 U. S. 319 (1947); International Salt Co. v. 
U. S., 332 U. S. 392, 400-401 (1947); U. S. v. U. S. Gypsum Co., 87 U.S.P.Q. 276 
(1950). 





ANTI-TRUST 71 


The enormous deterrent force of such a sanction is self-evident. 
Manifestly divestiture is a remedy to be sparingly used. 

Through divestiture, the government seeks to reorganize the 
structure of an industry in order to stimulate competition. Di- 
vestiture is also sought to deprive the defendants of the rewards 
of their wrong-doing.” The rule that conspirators should be de- 
nied the fruits of their transgressions, like all legal metaphors, is 
easier to comprehend than to apply. What constitutes such fruits? 
Must the defendants account for the profits they have made? Are 
they to be reduced to their market position before the violation? 
How are the gains to be traced and disentangled? If specific prop- 
erty has been acquired as a result of a conspiracy, divestiture is 
feasible. What about the intangible advantages of violation? The 
implications of this rule, like other recent formulations, remain 
unclear. What is clear is the firm determination of the Supreme 
Court to reestablish competitive conditions by far-reaching in- 
junctive provisions. As stated by Mr. Justice Jackson in the Jn- 
ternational Salt case:* 


“In an equity suit, the end to be served is not punishment 
of past transgression, nor is it merely to end specific illegal 
practices. A public interest served by such civil suits is that 
they effectively pry open to competition a market that has 
been closed by defendants’ illegal restraints. If this decree 
accomplishes less than that, the Government has won a 
lawsuit and lost a cause.” 


Hence lawful as well as unlawful acts may be enjoined. In the 
Paramount case,” Mr. Justice Douglas asserted: 


“For equity has the power to uproot all parts of an illegal 
scheme—the valid as well as the invalid—in order to rid 
the trade or commerce of all taint of the conspiracy.” 


* Schine Chain Theatres v. U. S., 334 U. S. 110 (1948). 
* International Salt Co. v. U. S., 332 U. S. 392, 401 (1947). 
* U.S. v. Paramount Pictures, Inc., 334 U. S. 131, 148 (1948). 
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The Court is becoming increasingly receptive to unorthodox 
forms of relief and treats decrees as flexible and experimental 
instruments of regulation which are subject to modification if 
they fail to accomplish their purpose. 


IV 


The basing point muddle has excited more attention than any 
other legal event of recent times. First came the decision in the 
Cement case,” then various legislative proposals for reform, then 
the enactment of a bill, and finally a Presidential veto. There are 
two aspects of the basing point problem: (1) the question of col- 
lusion under the Sherman Act where all sellers use the same 
basing points, and (2) the legality of delivered pricing under the 
Robinson-Patman Act. 

Where there is uniformity of price coupled with identity of 
basing points, there are two factors from which collusion can be 
inferred. It is extremely dubious under the strictest application 
of the conscious parallelism principle whether the fact that sellers 
quote prices in terms of the same basing points would warrant a 
finding of conspiracy where the prices are not consistently uni- 
form in each market. Where there is in addition price uniformity, 
the comments previously made in regard to the new doctrine of 
conspiracy are pertinent and need not be repeated. The nub of 
the matter is whether any satisfactory explanation can be ad- 
duced for prolonged and undeviating price uniformity. If no 
convincing explanation is forthcoming, the two elements of simi- 
lar action are likely to produce an adverse finding against the 
defendants. Under the compromise I have suggested, the ques- 
tion is still one of fact—are the similar selling practices the con- 
sequence of joint or independent action? That question must be 
determined in light of the specia! circumstances of each case. 


* F.T.C. v. Cement Institute, 333 U. S. 683 (1948). 
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In the first basing point litigation before the Supreme Court,” 
Mr. Justice Stone took pains to point out that the Robinson- 
Patman Act did not compel the quoting of prices on an f.o.b. 
plant basis. The basing point practice was only forbidden where 
it adversely affected competition. His opinion contains a full fac- 
tual demonstration of such competitive injury. In some indus- 
tries there is unlikely to be competition among buyers located 
in different geographical regions, and hence the prescribed ef- 
fects on competition could not be proved. However, in the 
Morton Salt case,” the statutory requirement of competitive harm 
was virtually erased. If the Court meant what it apparently said— 
and this is at the very least questionable—basing point pricing 
would be fraught with danger, whether independently or jointly 
contrived. I have never been convinced that the total outlawry of 
the basing point system would promote competition. Heavy goods 
cannot be nationally distributed without some freight absorp- 
tion. No one has ever satisfactorily demonstrated that our com- 
petitive economy would prosper if all sellers confined their sales 
to the regions tributary to their plants or if they constructed 
branch plants in every important market. If there is to be no 
legislative correction, we must return to the sound approach of 
Justice Stone and require a strong showing of probable harm to 
competitors before basing points are condemned. This appears 
to be the present attitude of the Federal Trade Commission. 
Sellers must be permitted to meet the competition of their dis- 
tant rivals save possibly in the exceptional situation where in so 
doing they injure their nearby customers by handicapping them 
in their own competition. This injury must be real and not spec- 
ulative. The recent legislative fiasco should not deter further 
efforts to enact clarifying amendments. 


* Corn Products Refining Co. v. F.T.C., 324 U.S. 726 (1945); F.T.C. v. A. E. Staley 
Mfg. Co., 324 U. S. 746 (1945). 
® F.T.C. v. Morton Salt Co., 334 U. S. 37 (1948). 
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Vv 


The Supreme Court decisions on the relationship of the patent 
and anti-trust laws have brought to the bar a full realization of 
the magnitude of the doctrinal revolution now in progress. The 
new rules have been fully analyzed in previous lectures and need 
not be repeated here. I shall confine myself to a few observations, 
The Court adheres strongly to the view that the Patent Office is 
unduly generous in its issuance of patents. The only corrective is 
judicial nullification. That involves no usurpation of power—in- 
validity has always been a defense to a charge of patent infringe- 
ment. Accordingly, the Court has elevated the standards of 
patentability and demands a substantial and useful contribution 
to the sum total of human knowledge by which the frontiers of 
science and the practical arts are advanced.” It is not unaware 
that relatively few patents can meet this rigorous test. The ex- 
clusive patent privilege being an exception to our competitive 
way of life, the Court desires to constrict the permissive area of 
monopoly to the narrowest limits. It encourages the contest of 
patent validity from every quarter. The trial courts have been 
instructed to determine validity before turning to infringement, 
notwithstanding that a finding of non-infringement would make 
a decision on validity unnecessary. The scope of the estoppel be- 
tween patentee and licensee has been reduced to promote attacks 
upon the patent by licensees who are in the best position to do so. 
The government is itself permitted to question the validity of 
patents in anti-trust prosecutions. The aim is to rid the economy 
of the restraints of worthless patents. The exploitation of patents 
which have survived these assaults is carefully regulated. The 
monopoly may not be projected beyond the metes and bounds of 
the grant. Attempts to expand the monopoly constitutes a mis- 
use of the patent, disentitling it to judicial protection. It matters 


“Cuno Engineering Corp. v. Automatic Devices Corp., 314 U. S. 84 (1941); 
Great A. & P. Tea Co. v. Supermarket Equipment Corp., 87 U.S.P.Q. 303 (Sup. Ct., 
1950). 
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not that such attempts are not in contravention of the anti-trust 
laws. The judicially imposed standards are stricter than the sta- 
tutory commands. Thus any tying restriction is denounced as a 
misuse of the patent whereas the Clayton Act only forbids tying 
clauses which substantially lessen competition or tend to a mo- 
nopoly. The remedy of contributory infringement is unavailable 
in the enforcement of tying agreements. Where patents are the im- 
plements of anti-trust violation, the monopoly is broken up and 
compulsory licensing decreed. What this all adds up to is that the 
Court is determined to harmonize so far as possible the patent 
system with our competitive institutions. Wherever patents con- 
flict with anti-trust, the patent must yield save where the patentee 
keeps well within the boundaries of his monopoly. A like devel- 
opment is occurring in the fields of copyright and trade-marks. 

It isno wonder that lawyers are extremely conservative in their 
advice on patent-anti-trust questions. The penalty of error may 
be the loss of the monopoly privilege. Nevertheless, there still 
remains a wide field for the legitimate use of patents. The high 
water mark of the revolution appears to have been reached.” 
The new rules are relatively clear and both industry and the bar 
can accommodate themselves to them. 


VI 


It has become a common complaint at the bar that differing 
conceptions of the anti-trust laws, including the Robinson-Pat- 
man Act, on the part of the various agencies of government 
charged with their administration as well as the alleged conflict- 
ing requirements of these laws themselves, place business men in 
the untenable position where they are villified if their competi- 
tion is “hard” or “tough,” and punished if it is ‘“‘soft.” It is pointed 
out that on the one hand price uniformity is assailed as conspira- 
torial action and on the other deviations of price are attacked as 
discriminatory. Similarly if a large concern cuts prices, expands 


* Automatic Radio Mfg. Co. v. Hazeltine Research, 339 U. S. 827 (1950). 
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its sales, and competes effectively, it may be charged with mon- 
opolistic pretensions; if it holds back it may be proceeded 
against for collusion. 

How valid are these criticisms? 

It is undoubtedly true that governmental policy is not always 
consistent. No better example can be cited than the approval of 
the sale of Geneva Steel to the United States Steel Corporation 
under the Surplus Property Act and the subsequent challenge 
of the acquisition of Consolidated Steel by a United States Steel 
subsidiary.” But as a general proposition there is no ideological 
conflict between the Sherman and the Robinson-Patman Acts. 
Just as the common law curbed competitive excesses, the Robin- 
son-Patman Act seeks to establish a plane of competition by out- 
lawing certain selling and pricing methods. The prohibition of 
sales at unreasonably low prices to drive competitors out of busi- 
ness is in the common law tradition. That kind of tough competi- 
tion is not tolerated. Unjustified price discriminations may 
intensify competition among sellers but they impede the competi- 
tion of buyers in their resales. Special concessions to a chain store 
system give it an enormous advantage in its competition with 
independent retailers. Is the public interest better served by pre- 
serving competition among retailers or by encouraging sellers to 
break their prices for favored customers? The statutory answer 
cannot be said to be unreasonable even though common experi- 
ence teaches that the shading of prices is frequently a forerunner 
of a general price reduction. 

The one price system has long been traditional at the retail 
level. It is hardly a radical innovation to introduce it at the manu- 
facturing and wholesale levels. The aim of the two statutes, taken 
together, is to encourage price competition through price reduc- 
tions made available to all customers and not merely to a few 
selected buyers. Even though certain forms of competitive activ- 
ity are inhibited, there is still room for intense rivalry. 


U.S. v. Columbia Steel Co., 334 U. S. 495, 505 (1948). 
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The Robinson-Patman Act, as drafted, did not prohibit all 
price differences. Administrative and judicial construction has 
tended to eliminate qualifications for which there is real practical 
necessity. Without these exceptions there is a tendency for com- 
petition to be unduly throttled. Price is determined not only by 
the competition among sellers but by the bargaining between 
buyer and seller. Hence the statute only forbids those discrimi- 
nations which are likely to cause competitive harm. The test 
adopted in the Morton Salt case—mere reasonable possibility as 
distinguished from a reasonable probability of injury—if taken 
literally might prevent almost all price differences. This goes 
beyond the statutory objective, and threatens to rigidify the price 
structure to the point where continued competition may be im- 
paired. I greatly doubt that the Morton Salt language is or will be 
read and applied literally. Likewise to outlaw functional dis- 
counts to manufacturing customers may only lead to greater con- 
centration of economic power by compelling vertical integration. 
It is far from clear that compulsory f.o.b. pricing will promote 
competition. It may have a contrary effect. Hence, while philo- 
sophically it is not impossible to harmonize the objectives of the 
two statutes, there is a discernible tendency to fetter competition 
among sellers beyond the point necessary to preserve competition 
among buyers. These aberrations can be corrected without sacri- 
ficing the integrity of either statute. A delicate balance must be 
struck in reconciling the diverse interests of seller and buyer. 

Those who believe that there is an irreconcilable conflict be- 
tween the requirements of the Robinson-Patman and Sherman 
Acts point to the recent decision of the Seventh Circuit in the 
Standard Oil Case™ (now pending on appeal before the Supreme 
Court) as the principal confirmation of their view. That ruling, 
as they interpret it, precludes any meeting of competition and 
thus creates a startling impediment to normal competitive activ- 
ity. The case was apparently decided by the Court on the assump- 





“Standard Oil Co. v. F.T.C., 173 F. (2d) 210 (C.C.A. 7th, 1949). 
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tion that the competition which was being met was itself illegal 
since it involved improper price discriminations. On that assump. 
tion, all that the case holds is that a seller may not match the 
discriminatory price of his competitor by himself discriminating 
in favor of the preferred buyer. Assuming injury to non-favored 
buyers by the first discrimination, the second discrimination 
serves only to heighten and enhance their damage. Were the liti- 
gation between the two competing sellers, the fact that competi- 
tion was met would clearly be a defense. But in a suit by an 
aggrieved purchaser who is the victim of discrimination by two 
sellers, or in a proceeding by the Federal Trade Commission to 
prevent further injury to buyers, the defendants’ violation of law 
can hardly be justified by the fact that it was induced by a like 
violation of his competitor. 

Assuming that the prices which were met were not themselves 
discriminatory, has the Robinson-Patman Act been violated? On 
that assumption the question is whether lawful competition may 
be met by discriminations in price favoring those buyers who 
received or were offered the lower price by the first seller. This 
is the question pressed on appeal before the Supreme Court. If 
such discriminations are not permitted, the meeting competition 
proviso is given no substantive content and is of procedural im- 
portance only. If they are allowed, the nonfavored purchasers 
who sustain injury are without redress. The policy issue is 
whether the lower price offered to a limited number of buyers 
should be met by a general price reduction available to all cus- 
tomers or by a limited reduction which is admittedly discrimina- 
tory. Neither the Robinson-Patman Act nor the Standard Oil 
ruling prevents the meeting of competition by a general price 
reduction. But in fairness it must be added that there is no need 
to rely upon the meeting competition proviso to justify any such 
general price reduction. If the Supreme Court holds that com- 
petition may not be met on a selective basis, it will deprive the 
proviso of any practical value. A general price reduction will be 
the only way by which competition can be met. 
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I have put to one side in this discussion that part of the Stand- 
ard Oil case dealing with customer classification and the prob- 
lems arising where a manufacturer deals with both wholesalers 
and retailers. What is clearly questionable about the Seventh 
Circuit ruling is that it moves in the direction of compelling a 
manufacturer to enter into vertical arrangements with whole- 
salers in contravention of the Sherman Act. 

A great service would be rendered the public if the Robinson- 
Patman Act were to be wholly recast by the Congress. ‘The ob- 
ject of such revision would be not to alter the basic purposes of 
the Act but to clarify its terms and remove the few excrescences 
of construction that impede its fair administration. Unfortu- 
nately the disastrous experience in the recent statutory revision 
makes such thorough overhauling extremely unlikely in the near 
future. 


VII 


Another interesting and puzzling development in recent years 
has been the application of the conspiracy concept to the internal 
relationship between parent and subsidiary or affiliated com- 
panies. It has long been settled that where an offense is capable 
of commission by a single person, the use of a corporation by its 
directors as the instrument for the commission of a crime may 
constitute a conspiracy on their part. Thus where the directors 
launch a company upon a program of monopolization, they to- 
gether with the corporation may be guilty of a conspiracy to 
monopolize. A conspiracy in restraint of trade requires a plurality 
of actors. A corporation by itself cannot commit such an offense. 
Can the missing element of numbers be supplied by its directors? 
Suppose a company takes action to drive a competitor out of 
business. There is no conceptual difficulty in finding a conspir- 
acy between the corporation and its officials. Suppose however 
the company refuses to sell a former customer. Under the single 
trader rule a seller acting independently may select his customers 
but he may not combine with others in refusing to deal. Is there 
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a conspiracy between the company and its officers? An individual 
may set his own prices but he may not combine with others, Js 
there such combination when corporate prices are set by the di- 
rectors? If the very formulation of corporate price policy is unlaw- 
ful, business could not be carried on in corporate form. Suppose 
a parent controls the price of its subsidiaries. Or suppose affiliated 
companies operate in separate territories, handle different lines, 
or sell at the same price. Must related companies compete with 
one another as though they were separately and independently 
owned and managed? 

There are no dogmatic answers to these questions. There ob- 
viously is some room for the application of the conspiracy prin- 
ciple to intra-corporate activities. If carried to an extreme, the 
structure of modern industry would be put in serious jeopardy. 
There would be no point to such a drastic rule if it could be easily 
evaded by the consolidation of all subsidiaries and affiliates in 
one central corporation. Here again some practical and meaning- 
ful middle ground must be found. It is too early to predict the 
direction of future decisions. Greater weight is likely to be given 
to the nature of the activities which are challenged than to purely 
technical considerations. If serious injury is caused competitors, 
buyers, or the public, the conspiracy doctrine regardless of the 
conceptual difficulty is apt to be stretched to encompass them; if 
the defendant’s conduct produces no special harm or is normally 
privileged under the single trader rule, it is apt to be tolerated. 
That this new frontier opens up new perplexities to corporations 
having subsidiary and affiliated companies is manifest. 


Vill 


These new principles place heavy burdens upon the courts and 
the bar. Fortunately the fifty suits annually started do not ap- 
proach the super-colossal proportions of the Investment Bankers 
case. If they did, the full time of a substantial part of the federal 
judiciary for the better part of a court year would be usurped 
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and all other judicial business displaced. By convening a three- 
judge court, as was done in the Motion Picture* and Gypsum™ 
cases, the manpower of the circuit courts would also be depleted. 
To the practitioner, a large anti-trust suit becomes a career. Years 
are spent in preparation, pre-trial and trial. The legal issues are 
complex and difficult. The facts are intricate, voluminous and 
unmanageable. The policy questions are imponderable and their 
proper answer calls for a high order of economic as well as legal 
statesmanship, particularly at the stage where the decree is being 
fashioned. Judge and lawyer must possess the patience of a Job 
and the wisdom of a Solomon. 

Are courts of general litigation equipped to discharge these 
heavy responsibilities? It is not enough to perfect procedural de- 
vices for the facilitation of proof, valuable though such reforms 
may be.” Whether issues are determined in pre-trial proceedings 
or at the trial, they still consume time and energy. Unless anti- 
trust litigation can be simplified (and that possibility has not 
been fully explored), may it not become necessary to resort to 
such devices as specialized courts, administrative tribunals, or 
trials before special masters? Perhaps the answer is to be found 
in a division of labor. Perhaps the federal courts should be used 
for criminal proceedings of narrow compass charging specific 
violations of settled anti-trust rules. But where the established 
folkways of an industry are under attack, or where the object of 
the suit is to alter the entire fabric of an industry and to restore 
it to the ways of competition, there may be no alternative but to 
conduct the proceedings before an administrative body. There 
can be no perfect solution. Happily the whole problem is already 
the subject of study by the federal judiciary and the bar. 

Whatever machinery is adopted for the adjudication of anti- 
trust controversies, the problem of their defense still remains. A 


* U.S. v. Paramount Pictures, Inc., 334 U.S. 131 (1948). 

*U.S. v. U. S. Gypsum Co., 333 U. S. 364 (1948). 

"Whitney, Trial of an Anti-Trust Case, 5 Record 449 (1950); McAllister, The 
Big Case: Procedural Problems in Antitrust Litigation, 64 Harv. L. Rev. 27 (1950). 
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defendant in a protracted litigation loses whether the judgment 
goes for or against him. The cost of litigation and the usual dis. 
ruptions consequent upon a lengthy lawsuit are today the heavi- 
est forms of punishment for an anti-trust infraction. It is a serious 
matter when only the wealthy can afford to defend their rights. 
Yet we must recognize that the government is entitled to try 
its cases. All that we can demand is that they not be over-tried 
and that maximum ingenuity be exercised in simplifying the 
charges. It is frequently unnecessary to roam over the entire busi- 
ness careers of defendants, going back, as has been done, as far as 
the seventies and eighties of the past century. 

The principal task of the specialist today is to prevent anti- 
trust involvements. There being no cure, the stress must be on 
prophylaxis. Indeed, the business lawyer is rapidly becoming the 
strongest arm of enforcement. It is a wise client who subjects all 
his practices to the detached examination of his counsel and 
radically adjusts his business structure and methods in advance 
of an anti-trust attack. 


It has not been possible in this brief review to do justice to the 
many changes that have occurred in this corner of the law. Enough 
has been indicated in these broad sweeps of the brush to satisfy 
you that the new frontiers have opened up new perplexities. It is 
because anti-trust is so dynamic that it retains its fascination to 
those who toil in its vineyards. 





Review of Recent Decisions 


of the United States Supreme Court 


By Howarp C. BuscHMAN, JR. and Frep N. FisHMAN 


As the current Term approaches the half-way mark, many important cases 
remain undecided. However, in the past few weeks, the Supreme Court has 
handed down several decisions of considerable interest and significance. 


THE GREAT ATLANTIC AND PACIFIC TEA CO. V. 
SUPERMARKET EQUIPMENT CORP. 


The bottleneck at the cashier’s counter is well known to every one who has 
visited a self-service supermarket. To help speed customers on their way, 
respondent’s assignor conceived the idea of lengthening the counter, affixing 
guide rails to its sides, and placing on it a U-shaped frame, much like a 
billiard ball rack but open at the front, which could be utilized to slide the 
customer's groceries along the counter to the cashier. The resultant combina- 
tion was spectacularly successful. But, said the Supreme Court on December 
4in an opinion by Mr. Justice Jackson, it did not constitute invention. 

In reaching this conclusion, the Court observed that although invention 
may result from bringing together old elements, such is the case only when 
the whole in some way exceeds the sum of its parts and reflects more than 
ordinary mechanical skill. Restating an old rule, the Court held that re- 
spondent’s patent was invalid not because counters, racks, and guide rails 
were known to the prior art, but because as old elements they failed to per- 
form in combination any function additional to or different from that 
performed out of it. ““T'wo and two have been added together,” said the 
Court, “and still they make only four.” 

Some difficulty was presented by the fact that the District Court and the 
Court of Appeals had concurred in finding invention in the combination. 
Under the “two-court rule,” which has been applied in patent cases as well 
as in others, concurrent findings of fact by two courts below will not be dis- 
turbed by the Supreme Court in the absence of a very obvious and excep- 
tional showing of error. But in neither court below had there been any 
finding that a new or different function had been born of respondent’s com- 
bination of old elements. As pointed out in the opinion, the error in the 


Editor’s Note: The authors, members of the New York Bar and former law clerks 
of Mr. Justice Jackson and Mr. Justice Frankfurter, respectively, continue their 
comments on selected Supreme Court decisions. The first of the series was pub- 
lished in THE RECORD for January. 
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judgment under review was that the Court of Appeals had employed a 
standard of invention less exacting than that required. 

In a strongly-worded concurring opinion, Mr. Justice Douglas, joined by 
Mr. Justice Black, observed that under the Constitution patents are to be 
issued only “To promote the Progress of Science and useful Arts.” The 
Patent Office, he charged, has sought to expand its own jurisdiction by spawn- 
ing a “host of gadgets” not satisfying this constitutional standard. But in de. 
fense of the Patent Office it may be suggested that no certain formula had 
been furnished for determining whether a new combination represents a 
sufficient advance to be patentable. In this connection the functional test as 
now restated by the majority should be helpful. It is at least easier of applica- 
tion than the vague requirement of a “flash of creative genius” fashioned 
for the Court by Mr. Justice Douglas in 1941. That requirement, not recently 
mentioned in a majority opinion, seemingly ignored the historical lesson 
that many inventions are achieved not by sudden inspiration but rather by 
painstaking trial and error. 


STANDARD OIL CO. V. FEDERAL TRADE COMMISSION 


In an important and long-awaited decision announced on January 8, the 
Supreme Court, in an opinion by Mr. Justice Burton, held that proof that 
price differentials were made in good faith to meet a lawful and equally low 
price of a competitor constitutes an absolute defense to a charge of price dis- 
crimination under the Robinson-Patman Act. That Act makes unlawful price 
discrimination among purchasers in interstate commerce which is injurious 
to competition, although differentials reflecting savings in distribution costs 
are permitted. Where price discrimination is present, the party charged with 
a violation has the burden of affirmatively showing justification and is per- 
mitted to rebut “the prima facie case . . . by showing that his lower price ... 
was made in good faith to meet the equally low price of a competitor.” 

The issue arose as the result of a Federal Trade Commission proceeding 
culminating in an order that Standard cease and desist from selling gasoline 
in the Detroit area to four jobbers, or distributors, at a lower price than that 
charged retail dealers. Rejecting as inadequate Standard’s efforts to establish 
that such differentials wholly reflected a savings in distribution costs, the 
FTC concluded that Standard had practiced discrimination in violation of 
the statute. The Commission found injury to competition primarily in that 
the so-called jobbers, who maintained extensive storage and distribution fa- 
cilities, in varying degrees sold at retail as well as at wholesale, and two of 
them frequently sold at prices lower than their competitors could meet. 
Standard produced evidence that its price differentials in favor of the jobbers 
were made in good faith to meet competition and retain the jobbers as cus- 
tomers. The FTC considered this immaterial, however, and refused to make 
a finding on the issue. It predicated its decision on the theory that under the 
Act such proof is effective only to rebut the presumption of injury to com- 
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petition which follows from a showing of price discrimination and is ineffec- 
tive to overcome an actual showing of such injury. The Court of Appeals 
agreed with this conclusion and with slight modification ordered enforce- 
ment of the FTC’s order. 

Rejecting this view, the Supreme Court reversed and remanded the case 
to permit the FTC to make findings on the issue of Standard’s good faith. 
After an extended discussion of the changes wrought in the Clayton Act 
when amended by the Robinson-Patman Act, the Court conciuded that by 
those changes Congress did not seek to take from a seller all right of self- 
defense against competitors’ price raids. In reaching this conclusion the 
Court noted that the competitors’ price reductions, if unmet, would affect 
competition just as much as if met by the seller. 

Mr. Justice Reed, joined in dissent by the Chief Justice and Mr. Justice 
Black, saw support for the FTC’s position in the legislative history of the 
Act. Mr. Justice Minton, who wrote the opinion below before his elevation 
to the Supreme Court, did not participate. 

The Court’s decision should be hailed in quarters critical of the Robinson- 
Patman Act’s asserted anti-competitive effect because of the comfort it gives 
manufacturers and retailers resentful of the rudeness of price reduction. But 
the Court’s unexplained use of the word “lawful” to describe the competi- 
tors’ prices which a seller can meet may serve only to render vaguer a statute 
which never was a mode! of clarity. 


KIEFER-STEWART CO. V. JOSEPH E. SEAGRAM & SONS, INC. 


Mr. Justice Black delivered a short clean-cut opinion for a unanimous 
Court on January 2 in this treble-damage suit under the Sherman Act. Evi- 
dence had been introduced at trial to establish that the Seagram and Calvert 
distilling concerns had refused to sell to petitioner unless it agreed to certain 
maximum resale prices to which other wholesalers consented. A verdict was 
returned for plaintiffs, but the Court of Appeals reversed, in part on the 
theory that agreements to fix maximum resale prices did not violate the 
Sherman Act because they promoted rather than restricted competition. In 
reversing, the Supreme Court reaffirmed the doctrine that price-fixing com- 
binations are illegal per se and stated that agreements to fix maximum prices 
curb the freedom of wholesalers to carry on their business as they wish. Im- 
plicit in the Court’s reasoning, of course, was that arguments about the de- 
sirability of maximum-price agreements should be addressed to Congress. 

The distillers had also contended that petitioner should not be permitted 
to recover because it was engaged in a conspiracy with other wholesalers to 
set minimum prices. However, the Supreme Court quite properly rejected 
this “unclean hands” defense. Appropriate remedies are available to deal 
with any violation of the antitrust laws by petitioner without the necessity of 
relieving the distillers of liability for their own violation. 
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MCGRATH V. KRISTENSEN 


This case, decided on December 11, illustrates the utility of the federal 
declaratory judgment procedure to test an administrative determination. 
Kristensen, a Danish citizen, had entered the United States for a short visit 
in August, 1939. Prevented by the outbreak of World War II from returning 
to Denmark, he finally had to take a job to support himself and thus he vio- 
lated his visitor’s status. A warrant of deportation was issued and then with- 
drawn to permit Kristensen to apply for suspension of deportation under 
§ 19(c) of the Immigration Act of 1917, as amended. That section, insofar as 
here pertinent, authorizes the Attorney General to suspend deportation if 
the alien is not ineligible for naturalization and deportation would result in 
serious economic detriment to his citizen spouse. Relief was refused Kristen- 
sen on the sole ground that he was ineligible for citizenship because in early 
1942 he had filed with his Selective Service Board an application for relief 
from service under the Selective Training and Service Act of 1940. Under 
that Act every male “residing” in the United States was liable for service, 
but citizens of neutral countries could be relieved of the liability to serve 
upon appropriate application. Persons making such application were barred 
by the Act from becoming United States citizens. 

Kristensen, who was not in custody and hence could not bring habeas 
corpus, sought a declaratory judgment that the Attorney General must con- 
sider his application for the suspension of deportation on the basis that he 
was not ineligible for naturalization. Accordingly, the substantive question 
was whether Kristensen was “residing” in this country in early 1942, because 
if he was not his application for relief from service related to a non-existent 
liability and could not bar naturalization. But before reaching that question, 
the Supreme Court, in an opinion by Mr. Justice Reed, considered whether 
the proceeding involved a justiciable question under Article III of the 
Constitution. The problem arises from the statutory requirement that a 
suspension for longer than six months be reported to Congress and that it be 
terminated if Congress has not acted favorably on the alien’s cases within a 
specified time. 

In deciding that a justiciable question was presented, the Court noted that, 
regardless of the ultimate decision on Kristensen’s deportation, the liti- 
gation was concerned only with delay as to which the Attorney General made 
the final administrative determination. The Court held further that the 
declaratory judgment action was a proper means for resolving the contro- 
versy over Kristensen’s right to have suspension of his deportation consid- 
ered. Finally, in affirming the Court of Appeals, the Supreme Court con- 
cluded that, since Kristensen’s stay in this country was “made necessary by 
the conditions of the times,” he was not “residing” here at the time he applied 
for relief from service. Of course, as the earlier case of Perkins v. Elg, 307 
U.S. 325 (1939), made clear in an analogous situation, the decision in no way 
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interferes with the exercise of the Attorney General's discretion but merely 
precludes denial of suspension on the ground now held untenable. 

While joining in the judgment and opinion of the Court, Mr. Justice 
Jackson wrote a separate concurrence critical of a contrary interpretation of 
the term “residing” in an opinion he rendered when Attorney General. After 
referring to the way in which judges have recanted prior opinions, he added: 
“If there are other ways of gracefully and goodnaturedly surrendering 
former views to a better considered position, I invoke them all.” Mr. Justice 
Black concurred in the Court’s judgment, whereas Mr. Justice Douglas 
thought Kristensen was “residing” in the United States. Mr. Justice Clark did 
not participate. 


STANDARD OIL CO. V. UNITED STATES 


An important war risk insurance clause was involved in this first admiralty 
opinion of the Term, handed down on November 27. The Supreme Court 
was asked to consider the scope of the Government’s liability as insurer under 
a policy of war risk insurance covering petitioner’s tanker against “all con- 
sequences of hostilities or warlike operations.” There was a collision in 1942 
between the tanker and a United States Navy minesweeper clearing the chan- 
nel approaches to New York harbor. The tanker was undamaged and, since 
both vessels were at fault in failing to obey the rules of good seamanship, 
under admiralty law the United States could sue for one-half the damage to 
the minesweeper. A libel was filed accordingly, and petitioner answered that 
the United States would have to reimburse it under the policy for any re- 
covery in the suit. Petitioner’s position was upheld by the District Court on 
the basis of a stipulation that minesweeping is a “warlike operation,” and a 
finding that the minesweeping here was the “‘proximate,” “predominate and 
determining”’ cause of the collision in suit. Disagreeing with the lower court, 
the Court of Appeals found that petitioner’s evidence did not show that the 
warlike aspect of the minesweeper’s operation had caused the loss. 

In affirming, the Supreme Court, through Mr. Justice Black, agreed with 
the lower courts that the case turned on factual questions of proximate or 
predominant cause. Since the Court did not interpret the petition for cer- 
tiorari as relying upon the divergent findings below, it did not feel called 
upon to make any further factual analysis, which may occasion some surprise 
in view of frequent indulgence in the past—in Federal Employers’ Liability 
Act cases for example—in detailed factual excursions. Petitioner had con- 
tended, however, that since the insurance clause in question had originated 
in England the Court should be governed by decisions of the House of Lords 
which assertedly established the Government’s liability as a matter of law. 
The Court conceded that established doctrines of English maritime law 
should be accorded respect but did not accept petitioner’s interpretation of 
the decisions relied on. 
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Mr. Justice Frankfurter, joined by Mr. Justice Jackson in dissent, stated 
that the minesweeping operation did not lose its warlike character becaus 
it was conducted negligently—a point upon which the majority agreed. The 
dissent noted that the grant of certiorari had not been limited, and, while 
leaving the realms of fact and law as indefinite as usual in this type of case, 
expressed agreement with the determination of the District Court that the 
minesweeping operation created special hazards which made the collision a 
“consequence” of that operation. Although the precise bearing of the English 
decisions was not discussed, the view was expressed that those cases reached 
the same conclusion and that the meaning the insurance clause had thus in 
practice acquired should not be disregarded. In a separate dissent, Mr. Justice 
Douglas advocated adherence to the English precedents which he believed 
established the insurer’s liability as a matter of law. There were the same 
divisions in the Court in the companion case, Libby, McNiell & Libby v. 
United States. 
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FREEDOM, LOYALTY AND THE INDIVIDUAL 
A Selected List of Recent Materials 


“The task of this Court to maintain a balance between liberty 
and authority is never done, because new conditions today upset 
the equilibriums of yesterday. The seesaw between freedom and 
power makes up most of the history of governments, which, as 
Bryce points out, on a long view consists of repeating a painful 
cycle from anarchy to tyranny and back again. The Court’s day- 
to-day task is to reject as false, claims in the name of civil liberty 
which, if granted, would paralyze or impair authority to defend 
existence of our society, and to reject as false, claims in the name 
of security which would undermine our freedoms and open the 
way to oppression. These are the competing considerations in- 
volved in judging any measures which government may take to 
suppress or disadvantage its opponents and critics.” * 
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